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Agenda

Eckland & Blando LLP The Business of Justice

• Federal vs. State/Local Government Claims
• Administrative Procedures Act Claims
• Civil Rights / Civil Liberties Act Claims
• Government Contract Claims
• Tort Claims
• Attorney’s Fees and Costs 
• Questions



Federal vs. State/Local Governments
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• Eleventh Amendment
• Sovereign Immunity
• Official Immunity
• Qualified Immunity

• State vs. Federal 
Constitutions



Administrative Procedures Act Claims, 
5 U.S.C. §§ 701-706

Injunctive Relief and Declaratory Relief
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• Preliminary Injunctions vs. 
Administrative Stays

• Irreparable Harm
• Per se? - APA does not permit 

monetary recovery
• Quantity of Harm Analysis

• Balance of Harm and Public Interest 
Merge

• Trump v. CASA, 606 U.S. ___ (2025)
• FRCP Rule 65 Trial on the Merits
• Remand vs. Vacatur



Administrative Procedures Act Claims, 
5 U.S.C. §§ 701-706

Claims to Consider
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• Arbitrary and Capricious / Lack of Substantial 
Justification

• Loper Bright Enterprises
• Majority: (Generally) no deference under 

APA
• Concurrence: Deference is unconstitutional
• Auer deference untouched

• Regulatory Flexibility Act, 5 U.S.C. 604
• Failure to Conduct Notice and Comment
• Non-Delegation/Major Questions Doctrine

• West Virginia v. EPA, 142 S.Ct. 2587 (2022)
• Standing

• Final Agency Action
• Moot vs. Capable of Repetition Yet Evading Review
• Corner Post, Inc. v. Board of Governors of the Federal 

Reserve System, 144 S. Ct. 2440 (2024)



Civil Rights / Civil Liberties
Mandatory or Discretionary Act?
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• Many acts are “ministerial” or “non-
discretionary”

• Writs of Mandamus / Writs of 
Prohibition

• All Writs Act, 28 U.S.C. § 1651, 
and Federal Rules of Civil 
Procedure remove need for 
separate writs on federal level

• If discretionary: injunctive or 
declaratory relief



Civil Rights / Civil Liberties
42 U.S.C. 1983
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• Injunctive Relief: Available for ongoing 
harms

• Monetary Damages
• State officials, not states themselves
• Compensatory

• Injuries actually suffered
• Out-of-pocket losses
• Medical Bills
• Impairment of Reputation
• Lost/Diminished Earnings
• Financial, psychological, or physical injuries

• Nominal ($1-2)
• Punitive: Only individuals, not 

government



Federal Contract Claims
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Presenter Notes
Presentation Notes
So, you can sue Uncle Sam, but only Uncle Sam’s terms:  where (what court or board), when (time constraints) and how (procedures).

So how do you do it?



Procurement Problems
• Pre-Award

• Solicitation Protest 
• Post-Award Debrief 

• Bid Protest Forums
• Agency (FAR 33.103)
• Government Accountability 

Office (GAO) (FAR 33.104)
• Court of Federal Claims 

(CoFC) (FAR 33.105)
• Victory doesn’t usually mean 

you get the contract, just that 
winner doesn’t

• Contract performance paused 
during protest

EcklandBlando.com                          
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CDA Process Summary

Appeal to the US Court of 
Appeals for the Fed. Cir. within 

60 days

Appeal to the US Court of 
Appeals for the Fed. Cir. within 

120 days

Appeal

Claim Accepted Claim Denied No timely response 
= “deemed denied”

Appeal to the BCA within 90 days 
of receiving the final decision

Appeal to the COFC within 1 year 
of receiving the final decision

Writ of Certiorari for the U.S. 
Supreme Court

File a Claim with the 
Contracting Officer

A claim must be filed within 6 
years of the accrual of the claim

Final Decision of the 
Contracting Officer

Within 60 days or a 
“reasonable period” for claims 

over $100,000
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Presenter Notes
Presentation Notes
Again, if either:
Your TSP is rejected (once reach impasse, submit it as a claim) 
You are terminated for default

Then pursue claim under CDA 



Tucker Act

• 28 USC § 1491 (1887)

• Applies to claims for money 
damages against the 
government arising under 
the constitution, statutes, 
agency regulations or 
contracts, other than tort 
claims.

• 6-year statute of 
limitations!
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Presenter Notes
Presentation Notes
Original waiver of Sov Imm for contract claims. 

[Today, mostly CDA, which we’ll cover next]

(Dist:  no procurement, e.g., RE)
NOT the same as the Edmunds-Tucker Act, that banned polygamy. 




The Court of Federal Claims

• Created in 1855 (“Court of Claims”) 
as venue to assert contract claims 
against government. 

• Tucker Act (1887) expanded the 
court’s jurisdiction to most money 
claims against government 
• Including claims under 

Constitution
• But NOT torts

• Court reformulated in 1982 and 
name changed to Claims Court; 
then changed to Court of Federal 
Claims in 1992.
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Presenter Notes
Presentation Notes
 So where do you go?  Originally, only one place:  CFC

 At our nation’s birth, no recourse to sue govt.  Debts; contract claims - had to go to Congress to get appropriation.
That was prior to 1855
 Got to be too much work; esp. after Mex-Amer war (war debts)
 CoC created in 1855 for contract claims against gvt.  
1887:  Tucker Act (Constitution = takings claims)
(Changed name a couple times)
   *1982 change is when Fed Cir created.



Contract Disputes Act

• Contract Disputes Act of 
1978, 41 U.S.C. § 7101 et 
seq.

• Incorporated into most 
Federal Government 
Contracts

• Applies to claims under 
contracts for goods or 
services (procurement).
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Presenter Notes
Presentation Notes
After ~100 years, govt decided needed more refined process.
In partic, wanted agency (CO) to have first say on claim
So CDA is basically a ripeness policy – like APA

  Good or services – so that’s pretty much everything. 
 Dist.:  real estate; non-appropriated funds.



Contract Disputes Act: “Claim”

• Incorporated into contracts 
through Disputes Clause, FAR 
52.233-1.
• Defines “claim” as “a written 

demand or written assertion 
by one of the contracting 
parties seeking, as a matter 
of right, the payment of 
money in a sum certain . . . .”  

• Contractor must also 
expressly request a final 
decision.

Eckland & Blando LLP The Business of Justice

Presenter Notes
Presentation Notes
 Detailed process.  Must follow it or won’t go anywhere, no matter how right you are!

 Starting point:  if gvt breaches contract, and you want to recover dams, submit CLAIM to CO.
 Gives agency first shot at addressing issue.  Ripeness. 

 Key elements, in bold (strictly construed):
 In writ. (no verbal) (Can be letter; can be huge)
 Sum certain (Not:  “in excess of” or “approx”)
 Request final decision (magic lang)�
 Idea:  let agency, through CO, have first stab at it, before go to court 



CDA: Claim Certification

For claims over $100,000, contractor must certify:
• The claim is made in good faith;

• The supporting data are accurate and complete to 
the best of the contractor’s knowledge and belief;

• The amount requested accurately reflects the 
contract adjustment for which the contractor 
believes the Federal Government is liable; and

• That the certifier is authorized to certify the claim 
on behalf of the contractor.
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Presenter Notes
Presentation Notes
 Certification requirement:  Important!  But – be careful!
 “Authorized” – make sure you have the right person sign it.



CDA:  Claim Certification

Penalties for fraudulent claims (41 USC § 
7103)

• Daewoo case:  Court of Federal 
Claims (2006)

• “If a contractor is unable to support 
any part of the claim [due to] 
misrepresentation of fact or fraud . . . 
the contractor is liable to the Federal 
Government for an amount equal to 
such unsupported part of the claim 
plus all of the Federal Government’s 
costs attributable to reviewing the 
unsupported part of the claim.”
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Presenter Notes
Presentation Notes
If False, can go after you for false claim.  (Daewoo case:  CFC 2006 -- $50M)
 Can actually end up owing gvt:  “If a contractor is unable to support any part of his claim . . . attributable to misrepresentation of fact or fraud . . . The contractor is liable to the Federal Government for an amount equal to such unsupported part of the claim plus all of the Federal Government’s costs attributable to reviewing the unsupported part of the claim.”
 Forfeit claim and pay gvt value of false part. 

This is separate from FCA!



CDA:  CO Decision
• Claims of $100,000 or less:  CO 

must issue decision within sixty 
days.

• Claims over $100,000:  CO must 
either issue a decision within sixty 
days or inform the contractor of 
when the decision will be issued.

• “Deemed denied”:  If CO fails to 
issue decision within reasonable 
time, contractor may commence 
an appeal or suit.
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Presenter Notes
Presentation Notes
TL on gvt making decision (but can extend)
 (same $100K threshold) 



CDA:  Statute of Limitations

• Claims by a contractor or the Government must be 
submitted within 6 years of the accrual of a claim. 
FAR 33.206. 
• “Accrual of a claim means the date when all events, that fix 

the alleged liability of either the Government or the 
contractor and permit assertion of the claim, were known 
or should have been known.”  FAR 33.201.  

• Monetary damages need not have been incurred. 

• Time period for filing may be decreased by contract.
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Presenter Notes
Presentation Notes
. . . So, have CO decision; you lose; now what??

 6 years to bring claim to CO
 FAR defines it (basically, when breached)
 But, read contract!




CDA:  Appeals Process

     Boards of 
Contract Appeals   vs.     COFC             i           
90 days    12 months
Less formal   More formal
No Jury    No Jury
Agency attorneys  DOJ attorneys
Appeal to Fed. Cir.  Appeal to Fed. Cir.
  (120 days)                       (60 days)

Eckland & Blando LLP The Business of Justice

Presenter Notes
Presentation Notes
 2 options for appeal of CO decision
 2 Boards:  ASBCA and CBCA (consolidation in 2006)  [USPS and TN Valley]

 Formality:  at BCAs, Disputes of:
 $100,000 or less:  access to accelerated procedure (at the election of the contractor).
 $50,000 or less:  expedited appeal

 Standard of review:  better at COFC (Board will overturn facts only if arb, capr, or grossly erroneous).�  	COFC is de novo





Conversion & Common Defenses

• Conversion from Cause to 
Convenience (FAR 12.403)

• Excusable Delay (FAR 
52.249-14)

• Waiver 
• Notice & Cure / Order to 

Show Cause (FAR 49.607)
– Reasonable Opportunity to 

Cure

EcklandBlando.com                         
 Eckland & Blando LLP The Business of Justice



Tort Claims: Federal Torts Claims Act
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• Limited waiver of Sovereign 
Immunity

• Replaced Private Bill 
System

• Not a new cause of action, 
relies on state substantive 
law

• Usually a bench trial
• Claims must be brought in 

federal district court



Tort Claims: Federal Torts Claims Act
Elements
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• Against the United States
• For Money Damages
• For injury to or loss of property, or 

personal injury or death;
• Caused by a federal employee's negligent 

or wrongful act or omission;
• Independent contractors specifically 

carved out
• While acting within the scope of his or her 

office or employment;
• Under circumstances where the United 

States, if a private person, would be liable 
to the plaintiff in accordance with the law 
of the place where the act or omission 
occurred.



Tort Claims: Federal Torts Claims Act
Exceptions
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• Any claim based upon an act or omission of an employee of the Government, exercising due care, in 
the execution of a statute or regulation . . . or based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty;

• Any claim arising out of the loss, miscarriage, or negligent transmission of letters or postal matter
• certain claims arising from the actions of law enforcement officers administering customs and excise 

laws;
• Certain admiralty claims against the United States for which federal law provides an alternative remedy;
• claims arising out of an act or omission of any employee of the Government in administering certain 

provisions of the Trading with the Enemy Act of 1917;
• Any claim for damages caused by the imposition or establishment of a quarantine by the United States;
• Certain claims predicated upon intentional torts committed by federal employees;
• Any claim for damages caused by the fiscal operations of the Treasury or by the regulation of the 

monetary system;
• Any claim arising out of the combatant activities of the military or naval forces, or the Coast Guard, 

during time of war;
• Any claim arising in a foreign country;
• Any claim arising from the activities of the Tennessee Valley Authority;
• Any claim arising from the activities of the Panama Canal Company; or
• Any claim arising from the activities of a Federal land bank, a Federal intermediate credit bank, or a bank 

for cooperatives



Tort Claims: Federal Torts Claims Act
Intentional Tort Exception

Eckland & Blando LLP The Business of Justice

• assault;
• battery;
• false imprisonment;
• false arrest;
• malicious prosecution;
• abuse of process;
• libel;
• slander;
• misrepresentation;
• deceit; or
• interference with contract rights



Tort Claims: Federal Torts Claims Act
Presentment

Eckland & Blando LLP The Business of Justice

• 2-year Statute of 
Limitation

• Standard Form 95
• Sum certain demand
• Detail fact and 

circumstances
• Claimant or Agent Must 

Sign
• Final Agency Denial



Attorney’s Fees and Costs
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• Most states don’t have 
attorney’s fees to prevailing 
parties against the 
government

• Two main federal statutes:
• Equal Access to Justice 

Act, 28.U.S.C. 2412
• 42 U.S.C. 1988



Attorney’s Fees and Costs
EAJA

Eckland & Blando LLP The Business of Justice

• Prevailing Party
• Application Timely Filed

• 30 days for final judgment
• Substantial Justification

• Effectively rational basis test
• Special circumstances

• Government’s burden
• Organizational Ineligibility

• Net worth >$7M
• >500 employees

• Set statute rate of $125 per 
hour

• COLA



Attorney’s Fees and Costs
EAJA
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• Prevailing Party
• Application Timely Filed

• 30 days for final judgment
• Substantial Justification

• Effectively rational basis test
• Special circumstances

• Government’s burden
• Organizational Ineligibility

• Net worth >$7M
• >500 employees

• Set statute rate of $125 per 
hour

• COLA



Attorney’s Fees and Costs
42 U.S.C. 1988
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• “Reasonable” attorneys fees
• Even with nominal damages

• The difference between the 
amounts sought and 
recovered

• The significance of the issue 
on which the plaintiff 
prevailed relative to the 
issues litigated; and 

• Whether the case 
accomplished some public 
goal



Questions?
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Robby Dube
Eckland & Blando LLP

100 Washington Avenue, South
Suite 1500

 Minneapolis, Minnesota 55401
rdube@ecklandblando.com
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